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Nathaniel Dicbrow, Eſa; Appellant. 


June, 


APPEAL from a Decree of Diſmiſſion made in the High Court of Chancery, in Ireland, the 
1 d June, 1700. in a Cauſe wherein the Appellant was Plantiff, and the Reſpondents 
1dants. 


(Honer Kerin Relict, and furviving Executrix of 

her late Hausband, Daniel Kerin, Eſq; John 
$ beth his Wiſe, the ſaid John and Elizabeth being, 
» Son and Daughter of the ſaid Daniel and Honer 
* Keri, Reſpondents. 0 


Kerin, Gent. Samuel Freeman, Eſq; and Eliza- 
The Reſpondents CASE. 


(80) VN the Year (85) Daniel Kerin became bound for the Appellant, to Gideon Delanne, for 100 l. and the Appellant gave him a: 


(82) 
(82) And then the Appellant having a Leaſe of ſome Lands in the County of Tipperary, under the Duke of York, worth, as he ſays, 


Counter- bond to indempnifie him. | 
In (82) the ſaid Daniel Kerin became further bound, for the Appellant, to Thomas Tilſon, for 150 l. 


1504. per Aunum; above the reſerved Rent, did, by Indenture dated the 6th of April, (82) in conſideration of 250 J. Demiſe the 
faid Lands to the ſaid Daniel Xerin, his Executors, &c. for ſeventeen Years, from the 25th of March then laſt paſt, at 5 s. per An- 
num; which Leaſe is ſuppoſed to be made for Securing Daniel Kerin from the above Debts, there being an Indorſment on the ſaid Leaſe, 
in hæc Verba (viz.) Memorandum, That if the within named Nathaniel Disbrow does diſcharge the ſaid Daniel Kerin from the Sum of 
2501. Sterling, for which the faid Daniel Keyin is bound for the ſaid Nathaniel Disbrow, then the within Leaſe to be void. 

In (88) Daniel Kerin died, having made his Wife Honer, and his Son Nathaniel, Joynt Executors; in February (88) this Nathaniel 


went with other Ptoteſtaiits for England, to joyn his now Majeſties Forces there; and was afterwards kill'd. at a Sea-Fight at 
 Bantry-Bay, in the Year (89. ))) Ew : | | 
In (580 the Appellant returned from England, where he had lived for many Years, and was. then forced to pay the 1007. Debt, 


and Intereſt due to Delamne; the other Debt, of 150 l. due to Tilſer, being long before paid by Daniel Rerin. 
In (o) the 478 brought his Bill in the Chancery of Vreland, againſt the Reſpondents, ſetting forth the above Leaſe, made 
by him to Daniel Rerin in (82) and, ſuggeſting, that purſuant to ſuch Leaſe, the ſaid Daniel Kerin entered on the demiſed Premiſes, 
and received the Yearly Rents, Iſſhes, and Profits thereof, worth, as he ſays, 150 J. per Aunum, above the reſerved Rents, upon no 
other Account then only to Indempnifie him againſt the ſaid 250 /. Debts, which the Appellant pretends to have paid ſince he 
returned into Hreland, in (98) and therefore to Compel the Defendants to Account for the Yearly. Rents, Iſſues, and Profits of the 
ſaid Lands, and to have Satisfaction acknowledged on Record of a judgment, entered up againſt him, by Daniel Kerin, on the 
Counter-bond, to Indempnifie him from Delanne's Debt, is the Scope of this Bill. In which Bill there is no manner of mention 
made of any Aſſignment of the faid Leaſe to Charity Disbrow, by Daniel Kerin, for 150 J. : | 
The Reſpondents in their Anſwer to the ſaid Bill, ſaid, They believed Daniel Kerin was bound for the Appellant to Delanne 
and Tilfon in the Sums afore-mentioned, but knew nothing of the Leaſe made to Counter-Secure him; and deny'd, . that they, or 
the ſaid Daniel, to their Knowledge or Belief, had ever any Poſſeſſion or other Intereſt in the Lands in the Leaſe mentioned, &c. 
The Plantiff reply'd, and examined Witneſſes, but the Defendants examined no Witneſſes ; the Plantiff proves he paid the 100 J. 
due to Delarne ( which was confeſſed by the Defendants Anſwer, and the Counter-bond given up) but does not prove he paid the 


1501. to Tiſor, which was deny'd by the Anſwer, the ſame having been long ſince paid by Daniel Kerin. 

There is not the leaſt proof, that Danieli Kerin ever enter cd on the I ande in the Teaſe; hut *tis probable he never had any 
Poſſeſſion therein, having brought an Ejectment to recover the ſame, in (85) from Charity Disbrow, but no proot whar further was 
done on that Eje&ment, only tis ſaid, He, and the ſaid Charity agreed, and that he aſſigned his Intereſt to her for 150 l. but no 


ſuch Deed ſis t is proved, or exhibited, nor produced in the Cauſe. ; a 
: The woot * >= apy many | Cauſe was firſt heard, . the Lord Chancellor's abſence, before Lord Chief Juſtice Heiy, and Mr. Baron 


Ecklin, and the Bill appearing to be lay'd for an account of the Rents, Iſſues and Profits of the Lands, as if the ſaid Davie! 
Kerin had actually injoyed them, for 18 Years paſt, when he never was in Poſſeſſion thereof, nor was any of the Perſons in Poſ- 
ſeſſion made Parties to the Bill, nor examined in the Cauſe: So that for ought yet appearing in the Plantiff's proofs, the ſaid Lands 
are ſtill held and enjoyed by the Plaintiff himſelf. And as to Daniel Kerin's pretended' Aſfignment to Charity Disbrow, there is not the 
leaſt mention thereof in the Bill, nor any due proof in the Depoſitions, and therefore the Court was for diſmiſing the Bill; but 


the Plantiff's Council ing a furtlier day to ſpeak to it. : : 
The A iſt i June, 5 . Cauſe was Ecker heard before the Lord Chancellor, and his Lordſhip. declared, There could be no 


D ſuch an 1 Bill, and ſuch inſufficient Proofs ; and that he did not ſee how a-ſupplemental Bill could 
help The Plantife IT bore dilinilt the Bill with Coſts; but in caſe the Plantiff will not further trouble the Defendants in this 


matter, he is to pay no Coſts. | | ; | 

Now, upon Uh be of Diſmiſſion, the Plantiff brings his Appeal inter alter, ſuggeſting that there 1s a Judgment of 400 J. 
againſt him, on a Counter-bond, for the Debt due to Delanne, which he has ſatisfied, and ſo ought to be relieved againſt that 
f a „ nor does the Bill mention in what Court ſuch Judg-- 


adement; whereas the Defendants know nothing of any ſuch Judgment; : 
Js was entered, nor was one word ſpoke of - on either of the two Hearings of the Cauſe, as appears by the Regiſters Notes on 


thoſe Hearings; and the whole Matter is ſtill left open to any new Bill the Plantiff ſhall think fit to bring, in order to put the 


l | Leaſe in Iſſue. ; a 
we” che chief El of 1 — be out of ſome Deſign to avoid a new Bill, for that then the Defendants will be at 
Liberty, as of right they ought, to put the ſaid Aſſignment in iſſue, and examine their Witneſles thereto, and ſo will be able to 

the Plantiff's D ds to be very Groundleſs and Vexatious. = 
313 Order of Diſmiſs 5 by ſome ſurprize taken 3 a ang by 3 5 — inſerting the true 
5 * | to make the better Colour for his Preient al. 5 . 
Grounds and Reaſons on which it was granted, out of Deſign to Re ken, for thr the Sum. by-hizs alin 


it plai hat t llant hath no juſt Demands againſt the . ggeſt 
* re eee ee 3 for which he would now have an Account, is 150 J. only, which is but 


equal to the Sum paid by the ſaid Daniel Kerin for the Debt payable to Tilſon, over, and beſides which, the Reſpondent Honer hath | 


: | J. in Defence of Suits againſt her, for the other Debt due to Delanne. 
8 that = 2% otter, the Rethandenes ought rather to have an Account from the Appellant, than the . Appellant - 


from the Reſpondents. | Pn | : i 4; 
| - be forthwith diſmiſt with good Coſts for this vexatious Proceedings. > ; 

The = vab be e eee vel 5 > Captain in his Majeſty's Army, through all the late War in Jreland and Handers, and 

| this moſt groundleſs Appeal.“ | 


- 


is forced to come from his Poſt in Ireland, to attend 


William Comper. 


